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I. Legislative Update: Status of 
proposed legislation impacting 

apportionment



Legislative Update
• A. SB 731

SECTION 1.
It is the intent of the Legislature to eliminate bias and discrimination in the workers’ compensation system. This act will 
ensure that risk factors and characteristics of race, religious creed, color, national origin, age, gender, marital status, sex,
sexual identity, sexual orientation, or genetics are not used to deny an injured worker a full disability benefit.
SEC. 2.
Section 4663 of the Labor Code is amended to read:
4663.
(a) Apportionment of permanent disability shall be based on causation.
(b) A physician who prepares a report addressing the issue of permanent disability due to a claimed industrial injury shall 
address in that report the issue of causation of the permanent disability.
(c) (1) In order for a physician’s report to be considered complete on the issue of permanent disability, the report must 
include an apportionment determination. A physician shall make an apportionment determination by finding what 
approximate percentage of the permanent disability was caused by the direct result of injury arising out of and occurring in 
the course of employment and what approximate percentage of the permanent disability was caused by other factors both 
before and subsequent to after the industrial injury, including prior industrial injuries. If The approximate percentage of the 
permanent disability caused by other factors shall not include consideration of race, religious creed, color, national origin, 
age, gender, marital status, sex, sexual identity, sexual orientation, or genetic characteristics.
(2) If the physician is unable to include an apportionment determination in his or her the report, the physician shall state the
specific reasons why the physician could not make a determination of the effect of that prior condition on the permanent 
disability arising from the injury. The physician shall then consult with other physicians or refer the employee to another 
physician from whom the employee is authorized to seek treatment or evaluation in accordance with this division in order to 
make the final determination.
(d) An employee who claims an industrial injury shall, upon request, disclose all previous permanent disabilities or physical 
impairments.
(e) Subdivisions (a), (b), and (c) do not apply to injuries or illnesses covered under Sections 3212, 3212.1, 3212.2, 3212.3, 
3212.4, 3212.5, 3212.6, 3212.7, 3212.8, 3212.85, 3212.9, 3212.10, 3212.11, 3212.12, 3213, and 3213.2.
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II. Potential Impact of Apportionment on 
Value of Permanent Disability.
A. Real Case Examples:

1. Warner v. W.C.A.B (2007) 72 Cal.Comp.Cases 1734 (writ denied 
and review denied by Supreme Court). Applicant found 100% PTD 
based on the opinion of an AME. However, AME also found that 
99.5% of applicant’s PD was nonindustrial and WCAB awarded 
applicant 1% PD!
2. LaRue v. Nordman, Cormany, Hair & Compton 2011 
Cal.Wrk.Comp. P.D. LEXIS 37 (WCAB panel decision). WCJ awarded 
applicant 100% PTD finding no basis for apportionment. On 
Reconsideration WCAB rescinded the WCJ’s PTD award and found 
70% valid non-industrial apportionment based on applicant’s 
preexisting degenerative scoliosis.



II. Potential Impact (cont’d)
3. Briceno v. L.A.U.S.D. 2012 Cal.Wrk.Comp. P.D. LEXIS 226 (WCAB panel decision). 
The WCJ and the WCAB based on the opinion of an AME, found 90% valid 
apportionment of applicant’s PD based on preexisting degenerative arthritis in her 
knees and also applicant’s well documented, long standing history of morbid obesity 
in conjunction with objective evidence of preexisting degenerative arthritis. 
4. Klaus v. Antelope Valley School Dist. 2018 Cal.Wrk.Comp. P.D. LEXIS 381 (WCAB 
panel decision). Applicant suffered a CT and a specific injury. WCJ and WCAB based 
on nonindustrial apportionment under L.C. 4663 combined with Benson
apportionment of the PD between both injuries found valid apportionment as follows:

a. 50% valid apportionment related to applicant’s cervical spine.
b. 50% valid apportionment related to applicant’s shoulder.
c. 75% valid apportionment related to applicant’s right knee.
d. 50% valid apportionment related to applicant’s left knee.

e. After application of 4663 apportionment and then application of Benson
apportionment between both injuries, applicant received 7% PD for the specific injury 
and 10% PD for the CT injury. 



II. Potential Impact (cont’d)
3. Briceno v. L.A.U.S.D. 2012 Cal.Wrk.Comp. P.D. LEXIS 226 (WCAB panel decision). The WCJ 
and the WCAB based on the opinion of an AME, found 90% valid apportionment of applicant’s 
PD based on preexisting degenerative arthritis in her knees and also applicant’s well 
documented, long standing history of morbid obesity in conjunction with objective evidence of 
preexisting degenerative arthritis. 
4. Klaus v. Antelope Valley School Dist. 2018 Cal.Wrk.Comp. P.D. LEXIS 381 (WCAB panel 
decision). Applicant suffered a CT and a specific injury. WCJ and WCAB based on 
nonindustrial apportionment under L.C. 4663 combined with Benson apportionment of the PD 
between both injuries found valid apportionment as follows:

a. 50% valid apportionment related to applicant’s cervical spine.
b. 50% valid apportionment related to applicant’s shoulder.
c. 75% valid apportionment related to applicant’s right knee.
d. 50% valid apportionment related to applicant’s left knee.

e. After application of 4663 apportionment and then application of Benson apportionment 
between both injuries, applicant received 7% PD for the specific injury and 10% PD for the CT 
injury. 
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III. Every Percentage Point of PD Matters.

A. What is the value of 1% PD in a 100% case?
1. Department of Corrections & Rehabilitation v. W.C.A.B. 
(Fitzpatrick) (2018) 27 Cal.App.5th 607, 83 Cal.Comp.Cases 1680. 
WCJ awarded applicant 100% PTD under LC 4662(b) “in accordance 
with the fact” (sic). SCIF successfully argued that the WCJ used the 
wrong rating methodology and should have determined PD under 
LC 4660. SCIF conceded that applicant was 99% PD. The value of 
the 1% difference in PD between 100% and 99% was 1.2 million 
dollars!
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IV. Cutting Edge Apportionment Issues 
and Related Cases.

A. Is nonindustrial apportionment precluded if the permanent disability 
results from medical treatment authorized by the defendant?
1. Hikida v. W.C.A.B (2017) 12 Cal.App.5th 1249, 82 Cal.Comp.Cases 679

a. Facts and Holding.
2. Post-Hikida cases.

a. Burr v. The Best Demolition & Recycling Co., Inc. (2018) 83 
Cal.Comp.Cases 1300, 2018 Cal.Wrk.Comp. P.D. LEXIS 143 (WCAB panel 
decision). Defendant authorized lumbar spine surgery in 2014. Following 
surgery applicant developed serious complications. Applicant argued 
that his lumbar spine PD was not subject to apportionment since the 
lumbar spine PD was caused by the lumbar spine surgery authorized by 
the defendant. Both the WCJ and the WCAB on appeal found that 
applicant’s lumbar spine PD was subject to apportionment since the 
lumbar spine surgery and related treatment was not the direct and sole 
cause of applicant’s lumbar spine PD.



IV. Cutting Edge Apportionment Issues 
(Cont’d)

b. Rojas v. Gay & Lesbian Community Center 2018 Cal.Wrk.Comp. P.D. LEXIS 494 (WCAB 
panel decision). WCAB rejected applicant’s argument that he was entitled to an 
unapportioned award under Hikida since not all of applicant’s permanent disability was 
“directly and entirely” caused by the cervical spine surgery authorized by defendant. The 
WCAB found there was a valid basis for apportionment since the AME determined the 
applicant had pre-existing congenital stenosis before the cervical spine surgery that 
contributed in part to applicant cervical spine permanent disability.

c. Estrada v. Edge Sales & Marketing 2018 Cal.Wrk.Comp. P.D. LEXIS 451 (WCAB panel 
decision). WCJ and WCAB found applicant to be 100% PTD without apportionment after 
undergoing medical treatment consisting of a two-level fusion surgery. Following surgery 
applicant developed severe deep vein thrombosis (“DVT”) requiring several surgical 
procedures and the implantation of a stent and vena cava filter. Although she was able to 
return to work for a period of time, the DVT and related conditions eventually caused her to 
stop working. Substantial medical evidence indicated that applicant’s inability to return to 
work and 100% PTD was directly and entirely attributable to the fusion surgery and therefore 
under Hikida, applicant was entitled to an unapportioned award of PTD.



IV. Cutting Edge Apportionment Issues 
(Cont’d)

d. Mills v. American Medical Response 2019 Cal.Wrk.Comp. P.D. LEXIS 84 (WCAB panel 
decision). Applicant suffered four separate injuries. There were six AME’s in the case. 
With respect to the Hikida issue, defendant authorized medical treatment in the form of 
implantation of a spinal cord stimulator. Applicant had a serious reaction to the surgery 
and developed multiple medical complications and conditions including a new 
urological disorder which caused permanent urological residuals including neurogenic 
bladder and sexual dysfunction. Urology AME found 60% WPI without apportionment. 
The AME in orthopedics also opined that applicant was 100% PTD as a result of 
complications from the spinal cord stimulator implant and subsequent removal of the 
spinal cord stimulator. Applicant was entitled to an unapportioned award since 
applicant’s PD arose solely and directly from the effects of the surgery and to no other 
contributing sources or causal factors.



IV. Cutting Edge Apportionment Issues 
(Cont’d)

B. Apportionment based on Genetics and Heritability.
1. City of Jackson v. W.C.A.B. (Rice) (2017) 11 Cal.App.5th 109, 82 
Cal.Comp.Cases 437.

a. Facts and Holding.
2. Post-Rice cases.

a. Sobol v. State of California, Dept. of Corrections & Rehabilitation
2017 Cal.Wrk.Comp. P.D. LEXIS 454 (WCAB panel decision). Both the 
WCJ and WCAB found that an AME’s apportionment opinion of 25% to 
nonindustrial factors based on genetics did not constitute substantial 
medical evidence. 



IV. Cutting Edge Apportionment Issues 
(Cont’d)

b. Owens v. San Mateo County Transit District. 2017 Cal.Wrk.Comp. P.D. LEXIS 448 
(WCAB panel decision). The WCAB held there was 60% valid nonindustrial 
apportionment of applicant’s overall cervical spine PD of 36% attributable to 
congenital osteoarthritis. The QME’s opinion on apportionment was based on the 
medical record as well as on “studies and articles” on the causes of spinal disc 
degeneration.
c. Schuy v. City of Yuba 2018 Cal.Wrk.Comp. P.D. LEXIS 136 (WCAB panel decision). 
The WCAB reversed a WCJ’s Award of 29% lumbar spine PD without apportionment 
and instead found 50% valid legal apportionment. The WCAB relied on the 
determination made by the orthopedic AME that applicant’s widespread 
degenerative disc disease of the low back, for the most part such changes are 
“genetically determined.”  The AME in his deposition reiterated that 50% of the 
applicant’s lumbar spine PD was due to nonindustrial causation factors that were 
“genetic in origin.” 



IV. Cutting Edge Apportionment Issues 
(Cont’d)

C. Apportionment: Causation of injury versus causation of permanent 
disability and “mere risk factors” masquerading as pathology and 
preexisting conditions.

1. Martinez v. County of Alameda (2018) 83 Cal.Comp.Cases 747, 2018 
Cal.Wrk.Comp. P.D. LEXIS 17 (WCAB panel decision). The WCAB in a split 
panel decision with Commissioner Razo dissenting, which issued just before 
the Lindh decision from the Court of Appeal, affirmed an unapportioned award 
of 100% PD in a stroke case. The WCAB in Martinez used a combined “mere 
risk factors” and “causation of injury versus causation of PD” analysis to 
negate 60% nonindustrial apportionment determined by the AME in internal 
medicine. Applicant received an unapportioned award of 100% PTD. Under the 
subsequent Lindh case, it is highly questionable whether the WCAB’s 
nullification of the AME’s well reasoned opinion that 60% of applicant’s PD was 
nonindustrial would have been the same.



IV. Cutting Edge Apportionment Issues 
(Cont’d)

2. City of Petaluma et al. v. W.C.A.B. (Lindh) 29 Cal.App.5th 1175, 83 
Cal.Comp.Cases 1869 (Petition for Review denied by Supreme Court on 
3/13/19).

a. Facts and Holding.
b. Where there are multiple contributing factors of permanent disability 
apportionment is required if supported by substantial evidence.
c. Labeling or characterizing pathology or an asymptomatic preexisting condition 
as a “mere risk factor” does not change the fact that for purposes of apportionment 
it can be a contributing causal factor of permanent disability.
d. Preexisting pathology or asymptomatic conditions or a “risk factor” can be 
contributing causal factors of both injury and permanent disability but quantified in 
different percentages. 
e. Preexisting pathology and asymptomatic conditions can be valid contributing 
causal factors of permanent disability even though they are not degenerative in 
nature and are were not disabling before or after the current injury or injuries.
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